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Abstract

Patent abuse poses significant challenges to the European Union’s innovation ecosystem, undermining the
balance between intellectual property protection and technological progress. While patents are designed to
incentivize innovation, their misuse—manifesting as practices like patent trolling, evergreening, and the creation
of patent thickets—stifles competition, inflates costs, and restricts access to essential technologies. These issues
disproportionately impact Small and Medium-sized Enterprises (SMEs), which are critical drivers of EU
innovation but lack the resources to navigate complex patent landscapes. This paper explores the
multidimensional impacts of patent abuse on technological innovation in the EU, highlighting the specific
vulnerabilities of SMEs. It also proposes a comprehensive framework of legislative and regulatory pathways to
address these challenges. Recommendations include strengthening patent examination standards, implementing
anti-trolling measures, harmonizing patent laws, promoting collaborative licensing models, and providing
targeted support for SMEs. By adopting a holistic approach, the EU can mitigate patent abuse, foster equitable
innovation, and achieve its strategic goals of green and digital transformation.
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1. Introduction

Technological innovation serves as the cornerstone of the European Union’s (EU) economic growth, global
competitiveness, and societal advancement. It drives productivity, generates employment, and fosters solutions
to pressing challenges such as climate change and digital transformation. Central to this innovation ecosystem is
a robust framework for intellectual property rights, particularly patents, which incentivize invention by granting
inventors temporary exclusivity over their creations. However, this framework is increasingly being undermined
by the misuse and abuse of patent rights, creating a climate of uncertainty and obstacles that disproportionately
affect Small and Medium-sized Enterprises (SMESs). These entities are often at the forefront of cutting-edge
innovation but lack the financial and legal resources to contend with the complexities and exploitative practices
of the patent system. Patent abuse, encompassing practices such as patent trolling, evergreening, and the creation
of patent thickets, has emerged as a significant threat to the equitable functioning of the EU’s innovation
ecosystem. It distorts competition, restricts the diffusion of knowledge, and diverts resources away from research
and development (R&D). This paper explores the multifaceted impacts of patent abuse on innovation,
emphasizing the unique challenges it poses to SMEs and exploring potential legislative and regulatory pathways
to foster a more balanced, innovation-friendly environment in the EU.

2. Understanding Patent Abuse

Patent abuse undermines the foundational purpose of intellectual property rights: to incentivize innovation while
ensuring the dissemination of knowledge. It refers to the deliberate manipulation or exploitation of patent rights
to suppress competition, delay technological progress, or secure undue market advantages. This issue has gained
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prominence in the European Union (EU) due to its direct conflict with the EU’s goals of fostering a competitive,
innovation-friendly economy.

One prevalent form of patent abuse is patent trolling, where entities, often referred to as Non-Practicing Entities
(NPEs), acquire patents with no intention of developing products. Instead, they seek to profit through aggressive
enforcement and litigation against alleged infringers. Such tactics disproportionately harm SMEs that lack the
financial means to engage in protracted legal battles, forcing them to settle or abandon innovative projects.

Another widespread strategy is evergreening, in which patent holders make minor, often inconsequential,
modifications to existing patents to extend their monopoly beyond the original term. While permitted under the
current legal framework, this practice delays the entry of generic competitors and inflates costs, particularly in
sectors such as pharmaceuticals, where public health outcomes are directly impacted.

A more complex manifestation is the creation of patent thickets, an overlapping web of interrelated patents that
complicates the development and commercialization of new technologies. Such thickets are especially
problematic in rapidly evolving industries like biotechnology and information technology, where innovation
often relies on integrating diverse technological components.

In the EU, the abuse of Standard-Essential Patents (SEPs)—patents required to comply with technical
standards—further exacerbates the issue. Some patent holders impose unfair licensing terms, using SEPs as
leverage to block competitors or extract excessive royalties.

These practices exploit gaps in patent regulations, stifling competition and deterring innovation. By creating
legal and financial barriers, patent abuse fundamentally challenges the EU’s vision of a dynamic and inclusive
innovation ecosystem. Addressing these issues is crucial to ensuring that the patent system fulfills its intended
purpose of promoting innovation and progress.

3. Challenges for Innovative SMEs

Innovative SMEs are the backbone of the EU economy, contributing significantly to employment, innovation,
and technological progress. However, these firms are particularly susceptible to the adverse impacts of patent
abuse, which exacerbates their inherent resource limitations and threatens their ability to compete in a
knowledge-driven market. Understanding the depth of these challenges is essential to designing effective policy
interventions.

Litigation Costs: The financial and administrative burdens of patent litigation are disproportionate for SMEs.
Legal defense against infringement claims can cost millions of euros, an insurmountable expense for most SMEs
operating on tight budgets. Beyond the immediate financial impact, these cases divert managerial attention and
resources away from core business activities, including R&D. Fear of litigation also discourages SMEs from
pursuing innovative projects in sectors with dense patent thickets.

Access to Technology: Patent hoarding by larger entities restricts access to foundational technologies necessary
for innovation. SMEs often find themselves unable to license critical technologies due to prohibitive costs or
unreasonable terms. This creates an innovation bottleneck, where SMEs cannot leverage existing inventions to
develop new products or services, slowing down the overall pace of technological progress.

Market Entry Barriers: Patent thickets, characterized by overlapping and interdependent patents, are particularly
problematic for SMEs attempting to enter established markets. The complexity of navigating these thickets
increases the risk of unintentional infringement and discourages potential investors wary of legal uncertainties.
The resulting high entry barriers limit competition and concentrate market power among incumbent players.

Negotiation Inequality: SMEs often lack the bargaining power to negotiate fair licensing terms with dominant
patent holders. Larger entities may impose excessive royalties or exclusive agreements that limit the SMEs’
market scope. This power imbalance further entrenches market inequalities and restricts the potential for
SME-driven innovation.

4. Impacts on Technological Innovation

The abuse of patent rights significantly undermines technological innovation in the European Union, impeding
progress across multiple dimensions. A critical consequence is the creation of an environment of uncertainty and
fear among innovators, particularly SMEs, which are vital to the EU’s innovation ecosystem. When the patent
system is perceived as a mechanism for monopolistic practices rather than a tool to foster growth, it discourages
investment in R&D. SMEs, often lacking the financial resources to contend with patent disputes, are especially
hesitant to take risks in such a climate, leading to a stagnation of novel ideas and reduced market dynamism.

Abusive patent practices also monopolize essential technologies, obstructing their diffusion and application
across sectors. This “locking-up” of intellectual property prevents innovators from building on existing
advancements, a process crucial for collaborative and incremental innovation. The monopolization of
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foundational technologies, particularly in high-stakes industries like biotechnology and renewable energy, delays
the development of solutions to critical challenges such as climate change and public health crises.

The economic inefficiencies caused by patent abuse exacerbate the problem. Companies divert substantial
resources from productive innovation activities to legal disputes, creating a system where financial power rather
than inventive merit dictates success. This misallocation of resources hampers the EU’s ability to achieve its
strategic goals, such as fostering a green and digital transformation. SMEs, which often drive breakthroughs in
these areas, are disproportionately affected, further slowing progress.

Patent abuse contributes to an inequitable innovation landscape, where market power becomes concentrated in
the hands of a few dominant players. This diminishes competition, reduces consumer choice, and inflates costs,
particularly in critical sectors like healthcare and technology. Addressing these impacts is imperative to ensure
that the patent system remains a catalyst for, rather than a barrier to, technological innovation in the EU.

5. Legislative and Regulatory Pathways

To address the challenges posed by patent abuse and to foster an innovation-friendly environment, the European
Union must adopt a holistic approach that combines legislative reforms, regulatory mechanisms, and supportive
initiatives. These measures must balance the protection of intellectual property rights with the promotion of fair
competition and accessibility, ensuring that the patent system acts as a catalyst for, rather than a barrier to,
innovation.

Strengthening Patent Examination Standards: Ensuring that patent applications undergo rigorous scrutiny is
fundamental to reducing the issuance of overly broad or vague patents. The European Patent Office (EPO) must
bolster its examination processes by integrating advanced analytical tools and artificial intelligence (Al) to
evaluate novelty and non-obviousness more effectively. Furthermore, examiners should be trained in emerging
technologies, such as artificial intelligence, biotechnology, and green energy, to better assess the originality of
patents in complex fields. Enhanced standards would deter the submission of opportunistic patent applications
and ensure that granted patents reflect true innovation.

Introducing Anti-Trolling Measures: Patent trolls exploit gaps in the legal framework, targeting
companies—especially SMEs—with frivolous lawsuits. To combat this, the EU could adopt legal reforms
modeled after successful measures in the United States, such as fee-shifting provisions. These rules would
require the losing party in a patent dispute to cover litigation costs, disincentivizing baseless claims. Additionally,
the EU could establish registries of non-practicing entities (NPEs) and mandate transparency in ownership
structures to identify and monitor potential patent trolls. This approach would create a deterrent against
exploitative practices while fostering a more equitable legal environment.

Encouraging Alternative Dispute Resolution (ADR): Legal disputes over patent rights can be lengthy, expensive,
and disruptive, particularly for SMEs. To alleviate this burden, the EU should invest in and promote ADR
mechanisms, such as arbitration and mediation. These processes are quicker, more cost-effective, and less
adversarial than traditional litigation. Establishing specialized ADR centers for patent disputes within EU
jurisdictions could streamline resolution processes, offering SMEs a viable path to resolve conflicts without
exhausting their resources.

Harmonizing Patent Laws Across Member States: The fragmented nature of patent laws across the EU creates
inefficiencies and uncertainties for innovators operating in multiple countries. A harmonized system, such as the
Unitary Patent system and the Unified Patent Court (UPC), could streamline the patenting process, reduce
administrative costs, and provide uniform legal protections. These reforms would benefit SMEs, allowing them
to protect their intellectual property more effectively across the EU without navigating a patchwork of national
regulations. However, the EU must also ensure that these harmonized systems are accessible and equitable,
addressing concerns about cost structures and governance.

Promoting Collaborative Licensing Models: Collaborative licensing models, such as patent pools and open
licensing frameworks, can encourage innovation by improving access to critical technologies. Patent pools
enable multiple patent holders to license their patents collectively, simplifying access for third parties while
ensuring fair compensation for inventors. Similarly, open licensing frameworks—such as royalty-free licensing
for green technologies—could accelerate advancements in sectors crucial to the EU’s strategic goals, including
climate action and digital transformation.

Supporting SMEs with Tailored Programs: Recognizing the unique vulnerabilities of SMEs, the EU must
implement targeted support measures to empower them in the patent landscape. Financial subsidies for patent
applications and litigation costs can ease the financial burden on SMEs, while legal advisory services can help
them navigate complex patent issues. Additionally, educational programs focusing on patent management,
licensing strategies, and dispute resolution can equip SMEs with the knowledge needed to safeguard their
innovations. Establishing SME-specific innovation hubs that offer guidance, networking, and resources would
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further bolster their capacity to thrive in a competitive environment.

Strengthening Oversight and Monitoring Mechanisms: To ensure compliance with these measures, the EU must
strengthen oversight mechanisms. Regular audits of patent portfolios and licensing practices, combined with the
publication of transparent reports, can deter abuse and promote accountability. Establishing a dedicated body to
monitor patent abuse cases and recommend corrective actions would further enhance regulatory enforcement.

By adopting a multifaceted approach, the EU can mitigate the impact of patent abuse, foster a more equitable
innovation ecosystem, and ensure that the patent system continues to drive technological progress. Strengthening
examination standards, harmonizing laws, and empowering SMEs are vital components of this strategy.
Complemented by anti-trolling measures, ADR mechanisms, and collaborative licensing models, these initiatives
will help the EU create a dynamic, inclusive, and innovation-friendly environment.

6. Conclusion

The profound impact of patent abuse on technological innovation in the European Union highlights the urgent
need for comprehensive reform and proactive measures to protect the integrity of the innovation ecosystem.
Patent abuse distorts the original intent of intellectual property laws, transforming a system designed to
encourage progress into a tool for monopolistic practices and competitive suppression. The consequences are
particularly pronounced for SMEs, which are disproportionately burdened by litigation costs, restricted access to
critical technologies, and market entry barriers. These challenges not only hinder their growth but also stifle the
EU’s broader ambitions for technological leadership and economic resilience. Addressing this issue requires a
multi-pronged strategy that balances robust protection of intellectual property rights with measures to prevent
their misuse. Legislative interventions such as harmonized patent laws, anti-trolling provisions, and stricter
examination standards can strengthen the patent system’s foundation. Simultaneously, regulatory mechanisms
like alternative dispute resolution and oversight bodies can provide fair and efficient solutions to disputes.
Importantly, targeted support for SMEs—including financial assistance, legal advisory services, and
education—will empower them to navigate the complexities of the patent landscape and focus on innovation.
Fostering collaborative licensing models, such as patent pools and open frameworks, will further democratize
access to critical technologies, enabling innovators to build on shared knowledge. This is particularly crucial in
addressing urgent global challenges like climate change and digital transformation, where collective innovation
is paramount. By implementing these measures, the EU can reclaim the patent system as a tool for fostering
creativity, competition, and sustainable growth. In doing so, it not only safeguards its economic future but also
strengthens its position as a global leader in innovation, ensuring that the entrepreneurial spirit continues to
thrive across all sectors of society.
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